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 DECISION ON REVIEW 
 

 This case is before the Public Employment Relations Board (PERB or Board) 

on the State’s petition for review of a proposed decision and order issued by an 

administrative law judge (ALJ) following an evidentiary hearing on Charles Hixson’s 

consolidated Iowa Code section 8A.415 appeals. Hixson appealed the imposition of 

a five-day suspension and final warning (Case No. 102326) under subsection 

8A.415(2)(b) contending the disciplinary action was not supported by just cause. 

Hixson subsequently grieved an employee performance evaluation (Case No. 

102330) under subsection 8A.415(1)(b) alleging the State failed to substantially 

comply with DAS rule 11—62.2 that requires evaluations to be given at a minimum 

of every 12 months and to rate an employee as meeting job expectations for periods 

of time while on FMLA leave. 

 In her proposed decision, the ALJ concluded the State established just cause 

for the imposition of a written reprimand but not the imposition of a five-day 

suspension with final warning. The ALJ further concluded the State failed to 

substantially comply with DAS rule 11—62.2 because it evaluated Hixson as not 

meeting expectations for a period of time he was on FMLA.   
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 The State filed a voluntary brief prior to oral arguments, which were held on 

December 7, 2021. Attorney Anthea Hoth presented arguments on the State’s 

behalf. Appellant Charles Hixson presented arguments on his own behalf.  

 Pursuant to Iowa Code subsection 17A.15(3), on appeal from an ALJ’s 

proposed decision, we possess all powers that we would have possessed had we 

elected, pursuant to PERB rule 621—2.1(20), to preside at the evidentiary hearing 

in the place of the ALJ. Pursuant to PERB rules 621—11.8 (8A, 20) and 621—9.5 

(17A, 20), on this petition for review we have utilized the record as submitted to 

the ALJ.  

 Based upon our review of this record, as well as the parties’ written and oral 

arguments to the Board, we adopt the ALJ’s findings of fact with the modifications 

addressed below. We also adopt, in part, the ALJ’s conclusions with additional 

discussion as grounds for our decision. While we agree with many of the ALJ’s 

underlying determinations, the Board concludes just cause supported the State’s 

imposition of a five-day suspension and final warning. We further conclude the 

State substantially complied with DAS rule 11—62.2.  

FINDINGS OF FACT 

 The record supports the ALJ’s findings of fact, as set forth in her proposed 

decision and order attached as “Appendix A.” We adopt the ALJ’s factual findings 

as our own with the following modifications.  

 The ALJ found the record does not contain evidence of Troy White’s 

supervisory notes. App. at 3. Upon review, the Board clarifies this finding to state 

the record does not contain evidence of White’s supervisory notes concerning 
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Hixson that predate the March 4, 2019, notice of suspension. White’s supervisory 

notes regarding Hixson documented conversations that occurred after Hixson was 

given the five-day suspension and final warning at issue here.   

 The ALJ found Hixson’s evaluations were not part of the record. App. at 18-

19, 37. Upon review, we find the record contains Hixson’s annual performance 

evaluations for periods covering December 2015 to December 2016, December 

2016 to December 2017, and December 2017 to April 2019. The performance 

evaluations in record (State Exhibits 1-3), although filed in Case No. 102330, are 

part of the consolidated record that pertain to both appeals. In the 2015-16 

evaluation, Hixson was told to “continue to be careful about the contents of your 

electronic messages and other correspondence with other staff. Improvements in 

your efforts are noted so please continue.” In the 2016-17 evaluation, Hixson was 

similarly told to “be careful about the contents of your electronic messages and 

other correspondence.” The evaluator noted some of Hixson’s communications 

come off as “more aggressive” than he intends, but that Hixson had improved in 

that area during the evaluation period and encouraged Hixson to continue in his 

efforts. The December 2017 to March 2019 evaluation was issued after the 

imposition of the five-day suspension. Any references to improper email usage in 

that evaluation were addressing the issues that precipitated the five-day 

suspension at issue in this appeal.  

 The ALJ found the investigative report (State Exhibit 22) did not contain any 

mitigating factors. App. 16. The ALJ’s finding is supported to the extent the report 

did not specifically outline mitigating factors under the “analysis and mitigators” 
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section of the report. However, the investigative report did contain the entirety of 

Hixson’s email that he sent to the investigators, dated 1/25/2019 and 1/28/2019, 

following his interview. In these emails, Hixson provided additional information, 

including his medical diagnoses and related issues, to be considered as part of the 

discipline decision. The decisionmaker, Michael Savala, was provided the 

information at the time he reviewed the investigative file and determined the 

discipline.  

 The State contends the ALJ made other unsupported findings in her 

decision. Upon our review, other than the specific findings discussed and modified 

above, we find the ALJ’s findings are supported by the record.  

CONCLUSIONS OF LAW  

 I.  Five-Day Suspension and Final Warning  

 We have reviewed the parties’ arguments in our review of the ALJ’s 

conclusions. The ALJ correctly examined the totality of circumstances to reach her 

conclusions. We agree with many of the ALJ’s underlying determinations as set 

out in Appendix A and adopt them as our own, with the following additional 

discussion and modification.   

 The ALJ properly considered the just cause factors in her analysis. The 

Board agrees with the majority of the ALJ’s analysis, and fully adopts the ALJ’s 

discussion pertaining to notice and forewarning of work rules, investigation, and 

evidence of violation. The Board further adopts the ALJ’s cited precedent on 

progressive discipline. However, we disagree with the ALJ’s conclusion regarding 

the applicability of progressive discipline in this case and modify the ALJ’s 
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conclusion regarding the appropriateness of the discipline imposed. Upon 

consideration of all the facts established and for the reasons discussed, we find 

just cause supports DOC’s decision to skip progression and discipline Hixson with 

a five-day suspension and final warning.  

 As correctly recognized by the ALJ, although progressive discipline is 

generally the policy, PERB has found that serious and egregious conduct may 

warrant skipping disciplinary steps ordinarily imposed or render progressive 

discipline entirely inapplicable resulting in the employee’s summary discharge. 

App. at 35. When determining the appropriate type of discipline given the 

circumstances, PERB examines the severity and extent of violations, position of 

responsibility held by the employee, employee’s prior work record, and whether 

the employer has developed a lack of trust and confidence in the employee to 

allow the employee to continue in that position taking into account the conduct 

at the basis of the disciplinary action. Phillips and State of Iowa (Dep’t of Corr.), 

98 H.O. 09 at 15; Estate of Salier and State of Iowa (Dep’t of Corr.), 95-HO-05 at 

17. The ALJ placed considerable weight on the mitigating circumstances to 

conclude a written reprimand was the appropriate discipline. App. at 40-41. We 

reach a different conclusion. Considering all the facts and mitigating 

circumstances, we find Hixson’s violations were serious and egregious enough 

to skip progression.   

 The emails underlying Hixson’s discipline were sent to and about DOC 

employees using the State email system. The eight emails cited in the discipline 

letter contained vulgar, profane, and inappropriate language and characterizations 
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about other DOC employees. Particularly egregious to us are two emails. Hixson 

sent one email to a co-worker that contained a racially offensive and disrespectful 

description about their supervisor. Although Hixson claims the message was 

merely intended to be humorous, not racially offensive, it does not change the 

content of the email that Hixson chose to write. Hixson also sent an email to a 

different co-worker that described an interaction with a DOC employee, not just by 

using profane, inappropriate, and disrespectful language, but also referring to the 

employee by a derogatory term based on a person’s sexual orientation. 

Discriminatory statements have no place in the workplace and certainly should 

not be distributed over the State email system which is subject to public disclosure.  

These actions constitute a serious and egregious violation of multiple DOC policies.  

 We also find Hixson’s supervisory status and rank within the institution to 

be an important consideration when determining the appropriate discipline. As a 

supervisor, Hixson oversees correctional officers and is tasked with enforcing DOC 

policies. Hixson is reasonably expected to know and do better because it is part of 

his job to hold correctional officers accountable for violations of DOC policies. The 

record shows he has disciplined officers specifically for the type of policy violations 

he has engaged in himself. Hixson knew the policy expectations, as he held officers 

accountable under it, yet engaged in conduct himself that violated those same 

policies. This fact reasonably eroded the trust and confidence the DOC had in 

Hixson to fulfill his supervisory duties in terms of enforcing DOC policies.  

 As discussed by the ALJ, this case presents several important mitigating 

circumstances, all of which we have considered as part of our decision.  
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 One mitigating circumstance is Hixson’s PTSD diagnosis that he presented 

to DOC following his investigatory interview. The DOC appears to have interpreted 

this diagnosis as Hixson not accepting responsibility because it was not previously 

documented during his employment. In our review of the record, we do not view 

this as Hixson’s failure to accept responsibility. Hixson acknowledged during his 

investigatory interview that his emails were inappropriate, and subsequently sent 

emails to the investigators expressing regret and embarrassment about his 

conduct. We view his actions as accepting responsibility and subsequently seeking 

treatment to deal with issues caused by PTSD. The PTSD diagnosis, which was 

made by a medical professional, is properly considered as a mitigating 

circumstance that may explain some of the emails Hixson sent or his behavior 

during his interaction with the Warden’s assistant. Nonetheless, the PTSD 

diagnosis does not play a role in all of the incidents underlying the discipline and 

it does not mitigate the serious nature of the racial and discriminatory content in 

his emails.   

 The record also establishes upper management had an open-door policy that 

allowed correctional supervisors to freely discuss workplace frustrations and 

grievances with their superiors. Some of those discussions involved the 

questioning of DOC leadership’s decisions as well as the use of profanity. The 

record further shows these conversations were only held as private conversations 

between the employee and the supervisor and it was understood by both parties 

that they were to remain private. More importantly, nothing in the record shows 

that racially offensive or discriminatory references about DOC employees were 
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tolerated even when correctional supervisors were privately discussing workplace 

frustrations one on one with the supervisor.  

 Finally, Hixson’s lengthy tenure with the DOC presents an important 

consideration. He has been employed with the DOC for over 34 years. Hixson’s 

tenure and work performance has been predominantly positive. He has held many 

important roles during his tenure and served to promote the DOC mission. While 

recognizing his tenure, we still do not find it sufficient to warrant a lesser discipline 

than the one imposed by DOC. We find that Hixson has been warned to watch the 

content of his electronic messages. His last two evaluations prior to the discipline 

at issue here warned him to change his behavior before it rose to the extent 

established by this record.  

 Upon consideration, the presence of mitigating circumstances does not 

outweigh the seriousness of the established violations. This is particularly true 

when we consider Hixson’s supervisory role and rank within the institution. As the 

record reveals, the DOC considered termination and demotion as possible 

punishments. Ultimately, it determined five-day and final paper suspension is 

appropriate. We agree with that determination. Despite the seriousness and 

egregiousness of the violations, Hixson was not terminated and thus has an 

opportunity to correct his behavior.  

We recognize that a five-day and final paper suspension is a severe form 

of discipline. On DOC’s disciplinary steps, it is the penultimate step to 

termination. But the facts as established by the record justify a severe form of 

discipline. Having considered the entirety of the record and all of the arguments 



9 
 

raised by the parties, we conclude the State established just cause within the 

meaning of section 8A.415(2)(b) for issuing Hixson a five-day paper suspension 

and final warning. 

II.  Performance Evaluation  

 We have considered the parties’ arguments in our review of the ALJ’s 

conclusion pertaining to Hixson’s performance evaluation grievance. The ALJ 

correctly examined the applicable substantial compliance standard governing 

grievance appeals. We agree with most of the ALJ’s reasoning set out in Appendix 

A and adopt them as our own, with the following additional discussion and 

modification. Upon consideration of the facts and applicable legal standard, we 

find the DOC substantially complied with DAS rule 11—62.2(2) in entirety.  

 Hixson claims in part that the DOC’s decision to extend his 12-month 

evaluation period does not conform to the requirements under 11—62.2. The 

applicable DAS rule states the employer shall prepare a performance evaluation 

“at least every 12 months.” As addressed by the ALJ, it is undisputed the DOC did 

not literally comply with the rule, but also that literal compliance is not required. 

Instead, the proper inquiry is whether Hixson’s evaluation met the objective of the 

rule. PERB has previously found the objective of performance evaluations is to 

provide an employee with regular feedback and an opportunity for the employee to 

respond. App. at 45. The specific facts presented by this record is that Hixson was 

on medical leave in December 2018 when the 12-month evaluation was due, and 

had been on medical leave since July. When he returned to work in late January 

2019, Hixson was placed on administrative leave and remained on administrative 
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leave until March. We do not find the DAS rule required the employer, under these 

particular circumstances, to call an employee to work from medical or 

administrative leave for the sole purpose of evaluating his performance. Upon his 

return, Hixson was given an evaluation that provided him with feedback and an 

opportunity to respond. As such, we find the DOC substantially complied with the 

rule when it extended the evaluation period because the employee was on leave.   

 Hixson also claims the DOC failed to substantially comply with the provision 

of 62.2(2) that requires periods of service during FMLA to be considered as meeting 

job expectations. Hixson was on FMLA from July 2018 to January 2019, and that 

period of time is included in the performance evaluation that he grieves. He was 

rated as not meeting expectations as a result of the violations that precipitated the 

five-day suspension, some of which occurred during the period of time he was on 

FMLA. In reviewing the cited rule language, we do not find the objective of this rule 

is to provide blanket protection against unsatisfactory performance evaluations 

solely because an employee is on FMLA. We view the language at issue as 

prohibiting the employer from punishing an employee, through unsatisfactory 

ratings, because the employee is utilizing FMLA or is unable to fulfill certain 

aspects of his job because of his FMLA leave. The reason underlying the rating is 

important. In this case, Hixson’s usage of FMLA had no bearing on the 

unsatisfactory performance rating he received. Instead, the rating was given 

because Hixson was found to have engaged in conduct that violated DOC policies. 

The fact that he happened to be on FMLA while he engaged in such violations is 

irrelevant. Thus, we find the DOC substantially complied with the portion of the 
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rule pertaining to rating during periods of FMLA leave. 

For the reasons discussed, we conclude the DOC substantially complied 

with DAS rule 11—62.2(2) in its entirety.   

Accordingly, we enter the following: 

ORDER 

Charles Hixson’s state employee disciplinary action appeal, PERB Case No. 

102326, and his state employee grievance appeal, PERB Case No. 102330, is 

hereby DISMISSED.  

The cost of reporting and of the agency-requested transcript in the amount 

of $4,566.25 is assessed against Charles Hixson pursuant to Iowa Code section 

20.6(6) and PERB rule 621—11.9. Bill of costs will be issued to Charles Hixson in 

accordance with PERB subrule 621—11.9(3).  

This decision constitutes final agency action.  

DATED at Des Moines, Iowa this 22nd day of June, 2022. 

PUBLIC EMPLOYMENT RELATIONS BOARD 

____________________________________________ 
 Erik M. Helland, Chair 

____________________________________________ 
Jane M. Dufoe, Board Member   
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